Editor's Note: Reconsideration granted by O der dated Jan. 26, 1998;
reversed on reconsideration, Hlton v. 8V 145 I BLA 167 (Aug 10, 1998).

JERRY HYLTON ET AL
V.
O-H CGE F SIRFACE M N NG RECLAVATI OGN AND ENFCRCEMVENT
| BLA 96-475 Deci ded Novenber 19, 1997

Petition for award of costs and expenses, including attorney fees,
under 30 US C 8§ 1275(e) (1994) and inplenenting rules. |BLA 93-618.

Petition deni ed.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Attorney Fees/ Qosts and Expenses: Hnal Qder--Surface
Mning Gntrol and Recl anati on Act of 1977: dtizen
Gonpl ai nts: General |y

A petition for award of costs and expenses i ncl udi ng
attorney fees is denied when Petitioners fail to show
an order issued by I BLA upon which their petition
depends, served to correct an alleged error by G8Min
handling their citizen conplaint.

APPEARANCES. Vdlton D Morris, Esg., Charlottesville, Mrginia, and Gary
Scott Bradshaw Esq., Bg Sone Gap, Mrginia, for Petitioners; J. Ncklas
Holt, Esg., Ofice of the Held Solicitor, US Departnent of the Interior,
Knoxvi | | e, Tennessee, for the fice of Surface Mning Recl anation and

Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

h July 25, 1996, Jerry and Jenny Hylton filed a petition for award of
costs and expenses pursuant to section 525(e) of the Surface Mning Gontrol
and Reclamation Act of 1977 (SMRY), 30 US C 8§ 1275(e) (1994), and inpl e-
nenting regul ations. Petitioners had earlier filed a citizen conpl ai nt
agai nst Kodi ak Mning Gonpany (Kodiak) with the Gfice of Sur-face Mning
Recl anation and Enforcenent (C8V). Their petition for a costs award is
predicated on the rel evance to their conplaint of a deci-sion by the
Interior Board of Land Appeals (I1BLA), issued follow ng set-tlenent of
their dispute wth Kodiak. The IBLA decision dismssed an appeal alleg-ing
CBMerred in handling their conplaint; their appeal was docketed on August
19, 1993, as IBLA 93-618. See Jerry Hylton, 135 I BLA 369, 372 (1996),
wherein their appeal was di smssed as noot.
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The history of Petitioners' citizen conplaint agai nst Kodiak is set
out in Jerry Hlton, supra, and wll not be repeated in detail; therein,
Petitioners sought repl acenent of an interrupted water supply to a | ake.
Thei r conpl ai nt, which was filed on July 16, 1992, was prosecut ed t hrough
several |evels of enforcenent before Sate and Federal agencies and al so
i nvol ved proceedi ngs before a Federal district court. The issue presented
by Petitioners' appeal to IBLAwas |imted to a procedural question whet her
(BMerred by allowng the Sate tine in which to request informal review of
a finding by CBMthat Sate inaction on Petitioners' conplaint was not jus-
ti-fied. 1d. at 369. As was reported at 135 | BLA 372, the appeal was dis-
m ssed when we found that the issue Petitioners sought to rai se was
academc, there being no effective relief we could grant after the infornal
reviewto which they had objected led to an order favorable to them®6
nonths earlier, on February 18, 1993. 1d. at 371

Meanwhi | e, on August 16, 1993, paynent of $31,044 for attorney fees
was approved in Jerry Hylton v. George W Barnette, Jr., dvil Action No.
93-0046-B (WD Va.), pursuant to an agreed settlenent of Petitioners'
Federal lawsuit against Kodiak (Barnette Settlenent). Three days |ater,
Petitioners filed their appeal to IBLA their statenent of reasons decl ared
the appeal was taken "sol el y because the decision at issue authorizes the
Mirginia Dvision of Mned Land Recl amation to request infornal review from
CBM's Deputy Drector.” Ve found this appeal was not justiciable and di s-
mssed it on June 6, 1996.

The anount now cl ai ned by Petitioners for their fees and expenses is
$24,093.75; they state they wll claimnore, however, billed at a hi gher
rate, "at the conclusion of all briefing." Beginning their fee itemza-
tion in Gtober 1992, Petitioners' attorneys explain there are four el e-
nents intheir costs claim (1) initial investigation of the citizen
conpl aint, anounting to 12 | awyer-hours; (2) about 14 hours expended on
guestions of Mrginialawaffecting the request for infornal review (3) 71
hours spent contesting the right of Mrginia regulators to request infornal
review and (4) 29 hours used to prepare the fee petition. Thetineis
billed at $125 for each hour of attorney Bradshaw s work, and at $200 for
each hour of attorney Morris' work on the first three tine cate-gories
enunerated above. It is stated that $225 w |l be charged for each hour
spent by Morris on the fee petition.

The Barnette Settlenent recites that Bradshaw was paid an hourly rate
of $125, while Mrris recei ved $200 for work done in connection with the
Federal district court action; it also states that Petitioners "agree to
rel ease the Barnettes in accordance wth the attached general rel ease doc-
unent upon paynent to themof $17,500.00 i n danages and $31, 044. 00 for
their anard of attorneys' fees." (Barnette Settlenent at 4, 6.) In an
affidavit dated Septenber 27, 1996, and attached to C8Mis answer to the fee
petition, Dennis Barnette, a Kodi ak owner, explains how he paid Peti-tion-
ers' attorney fees:

| agreed to pay a lunp sumfor attorney fees to the Hylton's
coun-sel. The Hylton's counsel insisted that the | anguage of the
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agreenent should reflect an hourly rate of $200.00 per hour. It
was ny intention only to pay an agreed lunp sum and | acqui esced
inthe Hlton's counsel's denand that the settlenent agreenent

| anguage show this sumas havi ng been conputed at $200.00 per
hour .

(Afidavit of Dennis Barnette at 2.) Explaining that he is an owner of

Kodi ak, Barnette says he entered into the fee paynent agreenent and dam age
settlenent for two reasons: because Petitioners' citizen conplaint had
caused the Sate to del ay i ssuance of a needed nmining permt to his com
pany; and because he w shed to termnate Petitioners' pending action
against himin US DOstrict Gurt. According to Barnette, the | BLA appeal
(whi ch had not then been filed), played no part in his decision to settle
wth Petitioners. Id.

Petitioners contend that they are both eligible for and entitled to
the requested costs and expenses under regul ati ons inpl enenting section
525(e) of SMRA and rel evant case law Their petition is opposed by CBVas
unaut hori zed and i nconpl ete under Departnental regul ations governi ng such
awards and because it allegedly fails to state a valid claimfor attorney
fees. Ve find the fee petition presents a question whether, on the facts
of this case, Petitioners qualify for an anard of costs and expenses
includ-ing attorney fees. V¢ conclude that they do not.

Section 525(e) of SMIRA 30 US C § 1275(e) (1994), authorizes the
Secretary of the Interior to make an award of costs including attorney fees
to any person "[w henever an order is issued * * * as aresult of any
admn-istrative proceeding * * * as determned by the Secretary to have
been reasonabl y i ncurred by such person for or in connection wth his par-
ticipa-tion in such proceedings.” |Inplenenting this provision, 43 CF. R §
4.1294(b) authorizes an award fromC8Mto anyone who "prevails in whol e or
in part, achieving at |east sone degree of success on the nerits, upon a
finding that such person nade a substantial contribution to a full and fair
determnation of the issues.” Wen applying these rules to a costs peti-
tion's validity that depends on an order issued by IBLA there nust be a
show ng that CBMcommtted sone error in handling a citizen conplaint that
the appeal to | BLA hel ped correct. Kentucky Resources Gouncil v. CGBM 137
| BLA 345, 352 (1997).

[1] No such show ng has been made in this case. Wiile it is clear
that Petitioners were successful in using their citizen conplaint and Fed-
eral court action to bl ock issuance to Kodiak of a permt necessary to
enabl e themto continue their business, that success was unrelated to, and
preceded the filing of their appeal to IBLA The only issue rai sed by
their 1BLA appeal was procedural ; it concerned whet her C8Mshoul d have
alloned the Sate tine to request infornal review of an adverse ruling.

Thi s issue was not decided by our 1996 opi nion, the question | ong before
then having ripened into an order favorable to Petitioners; because the
guestion was never fairly before us, our order di smssing Petitioners'
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appeal did not result in any further enforcenent action on their com
plaint, and, so far as is known, there has been none since our Decision was
bel atedly issued on June 6, 1996. See Jerry Hylton, supra, at 372

A though Petitioners argue that their |1 BLA appeal "contributed signifi-
cantly to their ability to obtain redress fromKodi ak,” (Petition at 7),
they do not explain howthis result was obtai ned, and no objective evi -
dence of the fact alleged appears in the record. Wiile Petitioners specu-
late that the | BLA appeal nay have sone future effect, no expl anation of
that conclusion is offered, and none is apparent. It is concluded that
their appeal was wthout foundation when it was taken, as we found when we
dismssed it in 1996, and can provide no foundation for an award of costs
and expenses. See 43 CF.R 8 4.1294(b); Kentucky Resources Qouncil,

supr a.

Mbreover, the work reported by the fee petition includes nonitoring
enforcenent action by Mrginia agai nst Kodi ak, preparing for, and attend-
ing Sate admnistrative and Federal judicial hearings, reviewng Mrginia
water policy, and investigating other violations by Kodiak, (Petition at
16, 18, 19). There is no apparent connection between the activities
described and the procedural question they ostensibly presented for |1BLA
review But assuming that such a connection exists, there has been no
showing, as required by 43 CF. R § 4.1292(a)(1), that the attorney fees
billed were reasonably incurred for, or in connection wth, Petitioners'
participation in a related admni strative proceedi ng before the Departnent.

Under SMRA section 525(e), the Secretary nakes costs awards only for
admni strative proceedi ngs before the Departnent; awards for costs incurred
injudicia proceedings are handl ed by the courts. See 30 US C § 1275(e)
(1994). Petitioners' citizen conplaint provided a foundation for proceed-
ings before the Sate of Mrginia and the Federal court as well as before
CBM  As both Petitioners and C8V have shown, Petitioners were successf ul
inconbining their conplaint wth a court proceeding to force Sate action
soastoultimtely obtain restoration of their |ake. The court action
ended in a settlenent that included paynent of damages and attorney fees,
which, on their face, appear to include nuch of the sane work for which
they have nowbilled the Departnent. Their litigation tactics did not
include an appeal to IBLAuntil after the Barnette Settlenent was accom
plished. But while their efforts were successful, they have nonet hel ess
failed to showthat the billing now submtted to the Departnent is for work
done on admni strative proceedi ngs sonehow i nfl uenced by the | BLA appeal ,
which they nust do if they are to be entitled to an award of costs under 43
CFR 84.1292(a)(1). See Kentucky Resources Qouncil, supra, at 352.

What the record before us shows, instead, is that the principal thrust of
the work done by Petitioners' |awers went into using the district court
and Mrginia regulators to force Kodi ak's surrender. Having obtai ned
relief by use of these neans, Petitioners properly obtai ned paynent of
costs and expenses, including attorney fees, under the court's aegis.

Under the circunstances, their bill for legal work is not further
conpen-sabl e under regul ations inpl enenting SMRA section 525(e). It is
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not disputed by CBMthat if, as a result of the | BLA appeal, C8Vihad been
noved to take sone action sought by Petitioners, then their fees reasonably
incurred in so doi ng woul d have been payabl e by the Departnent. This has
not, however, been shown to be the case here; the burden to nake such a
show ng of acconpl i shnent rests, of necessity, wth Petitioners. Because
they have not shown that their |BLA appeal had any effect on their citi-zen
conpl ai nt, they have not shown thensel ves to be entitled to an addi-tional
award of costs and expenses under 43 CF. R § 1294(b) and SMRA section
525(e).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, their petition
for costs and expenses is deni ed.

Franklin D Arness
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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